
Federal Judge Dismisses Paper Ballot Complaint 

A federal judge has ruled that the District Court has no jurisdiction 
to decide Adelbert Bryan’s paper ballot complaint versus the 
Board of Election. The matter will have to be adjudicated in the 
Superior Court of the VI. Don’t hold your breath folks. With the 
exception of Judges Willocks and Christian, all of the Superior 
Court judges terms end in the next four years, meaning all of 
those judges would be up for re-nomination within the next 
gubernatorial term. Just as all the Superior Court judges punked 
out of handling the MafolieGate Civil case against Gov. John P 
DeWolf, there is a strong possibility Bryan’s paper ballot 
complaint could end up in that special file cabinet with the 
MafolieGate civil case and POTHEAD’s drug smuggling case. 



IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ADELBERTM. BRYAN. )
)

Plainiiff, ) CIV. NO.: 10-CV-00079
v.)

)
JOHNABRAMSON, JR,, SUPERVISOROF )
ELECTIONS, andTHEJOINTBOARD OF )
ELECTIONS,andGOVERNMENTOFTHE )
VIRGIN ISLANDS, )

Defendants. )
)

ORDER

AND NOW, this 31sf day of August 2010, for the reasons set forth in the accompanying

Memorandum, it is hereby ORDER-ED that the motion of Defendants to dismiss the complaint

lor lack of subiect marter ¡urisdiction is CRANTED.

BY THE COURT

/s/ Harvev Bartle III
HARVEY BARTLE iII
SITTING BY DESIGNATION



IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ADELBERT M. BRYAN,

Plaintiff;
V.

JOHN ABRAMSON, JR., SUPERVISOR OF
ELECTIONS, and THE JOINT BOARD OF
ELECTIONS, and GOVERNMENT OF THE
VIRGIN ISLANDS,

Defendants.

CIV. NO.: 10-CV-00079

)
)
)
)
)
)
)
)
)
)
)

MEMORANDUM

Bartle, C.J. August 31, 2010

Plaintiff Adelberl Bryan, acting pro se, has filed this action against the Defendants John

Abramson, Jr., Supervisor ofElections, and the Joint Board ofElections and the Govemment of

the Virgin Islands (collectively, the "Defendants"). He alleges that at the upcoming Virgin

Islands primary election on September 11, 2010 and general election on November 2, 2010,

Defendants will violate his right to vote by use of a secret paper ballot and instead require him to

use a provisional ballot if he chooses not to cast his vote on an electronic voting machine.

Plaintiff also avers that voter regishations other than his own have been improperly cancelled.

Before the Court is plaintiff s Motion for a Prelimrnary Injunction and An Emergency Ex

Parte Temporary Restraining Order to prohibit defendants from enforcing their decision to

require him and other voters to use provisional ballots instead ofpaper ballots when a voter has a

reason for not utilizing the electronic voting machines. The defendants have filed a motion to

dismiss the complaint on a number of grounds ircluding lack of subject matter jurisdiction. In

addition, defendants contend that: (1) the Court should abstain from hearing the case due to the

local court's interest in deciding the state law issues; (2) plaintiffhas failed to exhaust his



admlnistrative remedies; (3) plaintiff failed to serve process on the Govemor ofthe Virgin

Islands as required by Rule 4fi)(2) ofthe Federal Rules of Civil Procedure; (4) plaintiffis not

entitled under state or federal law to use a paper ballot; and (5) plaintiff lacks standìng to

challenge the cancellation of voter registration.

I.

Plaintiff states in his complaint that he is a legally registered voter who intends to

exercise his right to vote in the approaching primary and general elections. On August 4, 2010,

the Office of the Supewisor of Elections issued a press release. It informed the public that,

püsuant to a decision ofthe Joint Board ofElections, "the provisional ballot process will be

used for electors who have reasons for not utilizing the electronic voting machine." Piaintiff

reads this press release as a decision by the Board ofElections to prohibit hirn from exercising

his statutory right to vote by paper ballot and to force him either to use an electronic voting

machine or a provisional ballot. At a hearing held on this matter, plaintiff contended that the

electrodc voting machines have a record of failing to record votes accurately and that

provisional ballots are not counted at the polling sites but are sent to a central location where

they are tabulated under the aegis of the Joint Board ofElections. He objects to this counting

procedure because, in his view, the Joint Board is rife with conflicts of interest as a number of

the board members are employees of the govemment or its elected officials.

il.

The Legislature ofthe Virgin Islands has mandated the use of electronic voting since

1984. 18 V.I.C. $$ 451,471,501-508, 521-524; Stapleton v. Board ofElectíons, St. Thomas-St.

.Iohn,821F.2d l9l, 192 (3d Cir. 1987). Plaintiff nonetheless contends that various sections of

the Virgin Islands Code, specifrcally 18 V.I.C. 0$ 514, 516 and 518, which were passed prior to



the Election Reform Act of 1984, refer to ballots and ballot boxes and thus give him the right to

vote by means ofa paper ballot, other than a provisional ballot.

The Virgin Islands Code, under certain circumstances, provides for the use ofa

provisional ballot in lieu of casting one's vote on an electronic voting machine.r As outlined in

the Rules and Regulations rssued by the Joint Board, an elector may vote by provisional ballot

instead ofby the electronic voting machine in the following circumstances:

(a) A person's right to vote is challenged as provided in Title 18 section 586 VIC; or
(b) Al individual claims to be properly registered and eligible to vote at the election
district, but whose name does not appear in the district register, and whose registration
ca¡not be determined by the inspectors ofelections; or
(c) An eligible individual votrng for the first time in the election dìstrict is unable to
produce required identification; or
(d) An individual has applied for an absentee ballot, but has not retumed the absentee
ballot; or
(e) An individual presents ajudicial order to vote; or
(f) Al individual whom an election offlrcial asseds is not eligible to vote.

Election Rules and Regulations, $ 4934-5 Manner of Voting-Provisional ballot.

Plaintiffdoes not allege that he fits within any ofthese categories for the use ofa

provisional balloL.

III.

We first tum to the defendants' motion to dismiss for lack of subject matter jurisdiction.

The applicable standard ofreview under Rule 12(b)(1) ofthe Federal Rules of Civil Procedure

differs depending on whether the moving party has made a facial or a factual attack on the

court's power to hear the case. Mortensen v. FÌrst Fed. Sav. and Loan Ass'n,549F.2d 884,891

(3d Cir.1911)). When a facial attack is launched, that is, when a defendant contests the

'The Virgin Islands Code does not set forth the procedure for voting by provisional ballot. However, "a provisional
baÌlot" is included in the "definitions" section of Title 18 whe¡e it is defined as "a special inst¡ument upon which
the voter's choices are reco¡ded and which is subject to or dependent upon a post-election verificatìon or
corfirmation of the voter's right to have voted on Election Day." 18 V.LC. $ l.



sufficiency ofthe pleadings, the couú must consider the allegations of the complaint to be true.

Golden v. Gov't of the I/.1.,2005 u.S. Dist. LEXIS 45967, ar +5 (D.V.L Mar. 1, 2005) (citing

Turicentro, S.A. v. American Aírlines lnc.,303 F.3d 293,300 n.4 (3d Cir.2002)). In contrast,

when a factual challenge is made, that is, when defendants dispute the existence of certain

jurisdictional facts alleged by the plaintiffs, the couft "is ftee to weigh the evidence and satisfi

itselfas to the existence of its power to hear the case." Carpet Group Intern. v. Oriental Rug

Importers Ass'n, Inc., 227 F.3d 62, 69 (3d Cir. 2000) (citations omitted). In such a case "no

presumptive huthfulness attaches to plaintiffs allegations [and] the burden ofproving the

existence of subject rnatter junsdiction lies with the plaintiff." 1d. As set forth tn CNA v. United

States,535 F.3dI32,140 n.4 (3d Cir. 2008), "a plaintiffs claim may be dismissed for lack of

subject matter jurisdiction under Rule 12(b)(1) if it 'clearly appears to be immaterial and made

solely for the purpose of obtaining jurisdiction or where such a claim is wholly insubstantial and

frivolous"' or is 'otherwise completely devoid of merìt as not to involve a federal controversy.'

Bell v. Hood,327 U.5. 678, 682-83 (1946)); Golden,2005 U.S. Dist. LEXIS 45961 , at x4 (citing

Kulick v. Pocono Downs, Racîng Ass'n, Inc.,816 F.2d 895,899 (3d Cir. 1987)).

Defendants here attackjurísdiction on the ground that plaintiffhas not stated a claim

under federal law and has merely alleged violations ofthe local law of the Virgin Islands. Such

an attack is facial. Golden,2005 U.S. Dist. LEXIS 4596'7, at *5. Thus, the Court takes as true

the allegations as pleaded by plaintiff and may also consider "public records" and "undisputedly

authentic documents." P¿nsion BeneJit Guaranty Corp. y. Ilthîte,998 F.2d 1192, 1196-97 (3d

Cir.1993ì).

The jurisdictional reach ofthis Coufi is determined by Congress, which, pursuant tô

Article IV, $ 3 ofthe United States Constitution, is authorìzed to "dispose ofand make all



needful Rules and Regulations respecting the Territory or other Property belonging to the United

States." As stated, in Brow v. Farrelly, 994 F .2d 1021 , 1032 (3d Cir. 2007), this provision allows

Congress to "establish all necessary rules and regulations conceming the unincorporated tenitory

of the Virgin Islands, including the power to designate the jurisdiction ofthe District Court and

the lsuperior] Court." In accordance with this power, Congress enacted the Revised Organic

Act,48 U.S.C. $$ 1541 et seq. It is the functional equivalent of a constitution of the Virgin

Islands and both prescribes and proscribes the authorþ ofthe Virgin Islands Legislature to vest

jurìsdiction in its teritorial coufis. .1d. Pursuant to $ 1612 ofthe 1954 Revised Organic Act, the

District Court of the Virsin Islmds was vested

with the jurisdiction of a District Court of the United States, in all causes arising under
the Constitution, treaties and lav¡s of the United States, regardless ofthe sum or value of
the matter in contuoversy, atd, general original jurisdiction over all other matters in the
Virgin Islands, subject to the exclusive jurisdiction of the local couús of the Virgin
Islands over civil actions wherein the amount in controversv is less than $500.

1d (emphasis added.)

In 1984, Congress amended $ 1612 to read that this Court has the jurisdiction of "a

District Court ofthe United States, including but not limited to, the diversityjurisdiction

provided for in section 1332 of Tifle 28 " 48 U.S.C. $ 1612(a).'? However, the amendment

¿ 
$ 1612(a) provides:

The District Court of the Virgin Islands shall have the jurisdiction of a D¡strict Court of the United Stures,
including, b t not limited to, lhe díversity j ris.lictíon proiided for in section I332 of title 28,\Jnited. Støtes
Code, atrd that of a bankmptcy court ofthe Uniled States. The District Cou¡1 ofthe Virgin lslands shall have
exclusive jurisdiction over all crìminal and civil proceedings in the Virgin Islands with respect to the income
tax laws applicable to the Virgi¡ Islands, regardless of the degree ofthe offense o¡ ofthe âmouDt involved,
except the ancillary laws ¡elating to the income tax enâcted by the legislature ofthe Virgin Isla¡ds. Any act or
failure to act with respect to the income tax laws applicable to the Virgin Islands which \a,oùld constitute a

criminal offense described in chapter 75 of subtitle F of the Intertral Reverue Code of 1954 [ 1986] [26 USCS
$ $ 7201 et seq.l shall constitute an offense against the government ofthe Virgin Islands and may be prosecuted
in the name of the gove¡nmeût ofthe VirgiD Islands by tho appropriate officers thereof in the District Court of
the Virgin Islands without the request or consent of the Utrited States attorney for the Virgin Islands,
notwithstalrding the p¡ovisions ofsection 27 ofthis Act [48 USCS $ 1617].

48 U.S.C. S 1612(a) (emphasis added.)



also allowed the Virgin Islands Legislature to divest the District Court ofjurisdiction over local

maIIefs:

ln addition to the jurisdiction described in subsection (a) the District Court ofthe Virgin
Islands shall have general original jurîsdíction ín all causes in the Virgin Islands the
jurisdiction over which is not then vested by local law in the local courts of the Vîrgin
Islands.

48 U.S.C. $ 1612(b) (emphasis added.)

The Court ofAppeals explained ín Edwards v. HOI/ENSA, LLC,491 F.3d 355, 358 (3d

Cir.2007) that the Virgin Islands Legislature, by virtue ofthe i984 amendments to the 1954

Revised Organic Act, was granted the power to divest the Dishict Court of original jurisdiction

for local matters by vesting 'Jurisdiction in territorial courts established by local law for all

causes for which any court established by the Constitution and laws of the United States does not

have exclusive jurisdiction." 1d. The Legislature thereafter exercised its divestiture power when

it enacted 4 V.I.C. $ 76, which provides in peÍinent part:

(a) Subject to the original jurisdiction confened on the District Cou¡t by section 22 of the
Revised Organic Act of 1954, as amended, effective October 1, 1991, the Superior Courl
shall have original jurisdiction in all civil actions regardless of the amount ¡n
controversy; to supervise and administer estates and fiduciary relations; to appoint and
supewise guardians and trustees; to hear and determine juvenile, divorce, annuLment and
separation proceedings; to grant adoptions and changes of name; to establish patemìty; to
legitimize children and to make orders and decrees pertaining to the support ofrelations.

4 V.I.C. $ 76 (emphasis added.)

Once the Legislature passed $ 76, the District Court no longer had jurisdiction to hear

local civil matters. Nonetheless, it retained the power ofa District Court of the United States to

decide federal questìon cases and those where diversity of citizenship exists. Edwards, 497 F .3d,

at 358.



Plaintiff cites 18 V.I.C. $ 119 as providing a basis for this Courl's continuing jurisdiction

to preside over this election case. Section 1 19 allows "any qualified elector of any election

district whose rights are impaired by any general order made by a board" to file an appeal with

the District Court upon the exhaustion of any available administrative remedies. This statute

was enacted rn 1963, long bef'ore the 1984 amendments to $ 1612 ofthe Revised Organic Act

and long before enactment of4 V.I.C. $ 76 in 1991. Lr our view, the passage of $ 76, giving the

Superior Court "origìnal jurisdiction in all civil actions" has rendered $ 1 19 void as the two

statutory provisions are inconsistent. See Brow,994 F.2d, aT 1035.

Plaintiff alleges federal question jurisdiction based on the Help America Vote Act of

2002 C'IIAVA'), 42 U.S.C. S$ 15301 et seq. The purpose of HAVA is set forth in its preface:

To establish a program to provide funds to States to replace punch card voting systems,
to establish the Election Assistance Commission to assist in the administration of Federal
elections and to otherwise provide assistance with the administration of ceftain Federal
election laws and programs, to establish minimum election administration standards for
States and units of local govemment with responsibility for the administration of Federal
elections, and for other purposes.

The Act provides federal funding to states that comply with its requirements.3 League of

Women Voters of Ohio v. Brunner, 548 F.3d 463, 414 n.l3 (6th Cir. 2008) (citing 42 U.S.C.

$ i5301(a). The requirements set foúh in Title III of IIAVA include: "(1) voting system

standards for voting systems used in any federal election; (2) provisional voting and voting

infonnation requirernents for federal elections; and (3) computerized statewide voter registration

list requirements and requirements for voters who register by mail for federal elections."

NAACP State Conference of Pennsylvania v. Cortes, 591F. Supp. 2d 757, 759 n.6 (E.D.Pa.

2008) (cifing 42 U.S.C. $$ 15481, et seq.). As the preface to HAVA states, and as courts

t For purposes ofthe Act, "lhe term "state" irlcludes the District ofColumbia, the Commonwealth ofPÌrerto Rico,
Guam, American Samoa, and the Utrited States Vi¡gin Islands." 42 U.S.C. $ 15541.



interpreting the provisions of HAVA have determined, HAVA applies only to federal elections

See, e.g., The American Civil Liberties Union of New Mexico v. Santîllanes, 546 F.3d 1313,

1325 (1Oth Cir. 2008); Broyles v. Texas,615 F. Supp. 2d 661, 692-93 (S.D. Tex. 2009).

Plaintiff asserts that the actions taken by defendants with respect to the provisional

ballots constitute a violation of HAVA. In his complaint, plaintiff does not specifi on which

sections of HAVA he relies. l¡ hìs motion lor preliminary injunctron and temporary restraining

order, plaintiff cites 42 U.S.C. $$ 15481 and 15482.4 Section 15481 pedains to the voting

systems that must be instituted \.vhile $ 15482 sets forth provisional voting and voting

infonnation requirements. He also contends generally that the presence on the ballot of

candidates for the office ofDelegate to the House of Representatives is sufficient to render the

upcoming elections federal in character for purposes of invoking IIAVA. The Courl was

advised at the hearìng on this matter that there was no primary contest for the office ofDelegate,

and therefore, the defendants argue, the primary elections do not constitute a federal election.

However, it is undisputed that candidates for this office will be on the ballot in the general

election. At the very least, IIAVA is applicable to the latter.

For present purposes we assume without deciding that Plaintiffhas a private cause of

action under HAVA. Ho\¡/ever, this issue has not been definitively resolved and case law casts

doubt on this assumption. The enforcement provision of IIAVA only explicitly provides for

civil actions by the Attorney Gener al. lJnder 42U.S.C. g 15511:

The Attorney General may bring a civil action against any State or jurisdiction in
an appropriate United States District Court for such declaratory and injunctive
relief (including a temporary restraining order, a permanent or temporary
injunction, or other order) as may be necessary to carry out the uniform and
nondiscriminatory election technology and administration requirements rmder
sections 15481, 15482, and 15483 of this title.

' Plaintiff simply provides a string cite ofstaû¡tes relied on. He also cites g 401 ofHAVA. Section 401 is entitled
"Actions by the Attorney General for declaratory and injunctive relief." 42 U.S.C, $ l5 5 I L



The Court of Appeals in Sandusþ County Democratic ParO v. Blaclo,vell, 387 F.3d 565,

572 (6th Cir. 2004), recogntzed that HAVA itself does not create a private right of action, but

found that the Act creates a federal right enforceable against state officials under 42 U.S.C. $

1983 with respect to the right to cast a provisional ballot as provided by 42 U.S.C. $ 15481.

Other courts agree that HAVA itself does not provide a private cause of action. See, e.g.,

Morales-Garza v. Lorenzo-Giguer,20O8 WL 197 6620, at *2 (5Ih Cir.2008); Florîda

Democratic Party v. Hood, 342F. Supp. 2d 1073,1071 (l.J.D. Fla. 2004).

Even if HAVA applies to the Virgin Islands general election by virtue ofthe presence on

the ballot of candidates for Delegate and even ifplaintiffhas a private cause of action, plaintiff

has not cited any provision of the statute relevant to his claims. Section 15481 sets forth the

requirements that a voting system must provide: privacy and accuracy in voting, the capacity to

produce a paper record, access for disabled individuals, and uniform counting ofvotes. At the

hearing, plaintiff made allegations conceming failures ofvoting devices in other jurisdictions,

allegations which are not relevant to this matter. Further, plaintiff adverted to the alleged

failures ofthe electronic voting machines in past Virgin Islands elections. Nonetheless, plaintiff

has not pleaded in his complaint that the electronic voting system in the Vrgin Islands violates

the standards set forth in $ 15481. "To survive a motion to dismiss, a complaint must contain

sufficient factual matter . . . to state a claim to relief that is plausible ot tts face ;' Ashcroft v .

Iqbal, 129 S.Ct. 1937, 1949 (2009) (citing Bell Atlantic Corp. v. Twombly,550 U.S. 544; 570

(2007)(ìnternal quotations omitted)). "A claim has facial plausibility when the plaintiffpleads

factual content that allows the court to draw the reasonable inference that the defendant is liable

for the misconduct alleged." 1d. Under the plausibility standard, the plaintiffis required to state



facts that tend to show "more than a sheer possibility that a defendant has acted unlawfully." 1d.

In this case, plaintiff has not satisfied.the pleading standard because his complaint rests sole on

conclusory statements unsupported by facts.

Plaintiff also relies on g 15482. Under g 15482(a),"[i]f an individual declares that such

individual is a registered voter in the jurisdiction in which the individual desires to vote and that

the individual is eligible to vote in an election for Federal office, but the name ofthe individual

does not appear on the offrcial list ofeligible voters for the polling place or an election official

asserts that the individual is not eligible to vote, such individual shall be permitted to cast a

provßional ballol . . . ."5 (emphasis added.) This provision does not fit plaintifls circumstances.

Plaintiffdoes not claim that his name has been omitted from the oflicial list ofeligible voters for

his polling place or that his right to vote will be disputed. On the contrary, he alleges that he is a

legally registered voter and the Defendants concede that he is.

Moreover, plaintiff has not pleaded that the defendants have acted contrary to g 15482(a)

by failing to provide for provisional ballots for those indivìduals whose right to vote is

challenged at the polls. The August 4, 2010 press release of the Joint Board of Elections, which

states that "the provisional ballot process will be used for electors who have reasons for not

utilizing the electronic voting machine," and on which plaintiff relies, simply affirms that

provisional ballots will be available as required by law. It does not have any effect on a person

such as plaintiff, who is recognized by election officials as eligible to vote at the upcoming

elections.

In sum, plaintifls claims under IIAVA are wholly "insubstantial and frivolous" and

"completely devoid of merit." CNA, 535 F.3d at 140; Golden,2005 U.S. Dist. LEXIS 45967 , at

5 
S ec tion I 54 8 I , entitled "vo ting systems standards" provides for privacy in verifuing and changing a vo te ($ $

15481(aXl XAXi)-(ii)), bùt does not prescribe the use of provisional ballots,

10



+4. Under the circumstances, we must dismiss these claims for lack of subject matter

jurisdiction. CNA, 535 F.3d at 140.

Finally, plaintiff alleges that Defendants have improperly cancelled the registration of

over six thousand vote$. Yet, plaintiff has not asserted that ¿rJ voter registration has been

cancelled. Again, plaintiff avers in his complaint that he is a legally registe¡ed voter in the

Virgin Islands. Since he has not pleaded any "actual, concrete injury" to himself, he does not

have standing to bring this claim, and we do not have subject matter jurisdiction over it.

Common Cause of Pennsylvania v. Pennsylvanîa, 558 F.3ð,249,251-58 (3d Cir.2009).

IV.

Accordingl¡ because there is no federal question before this Court, we will dismiss the

Complaint for lack ofsubject matter jurisdiction. Whether the plaintiff has a claim under local

Iaw lies with the Superior Court of the Virgin Islands.

tt
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